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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

faxira arfafrm, 1994 @1 €RT 86 @ Sicla et @I 9 & Uy 1 ST Aeheil— |
Under Section 86 of the Finance Act 1994 an appeal lies to :- .
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 L or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty fwea ss;_s 384
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the/a ?unt of \F-'-,

fo rm oﬁ’

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, i
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
of the place where the bench of Tribunal is situated.

the
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in

Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be

accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount -
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
4(1) 39 wes A, F anaer & ufer arder wIfeRTor & WHAT STET Yob YT Yo AT US
franferer gY Y ATer fohT 1T ek & 10% Wwaﬁtaﬁmaﬂgﬁaﬁaﬁaﬁmﬁ 10%
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Vitthal Enterprise, Vitthal Plaza, Survey No. 539, Near Vraj Bhumi,
Opp. GEB, Naroda- Dahegam Road, New Naroda,, Ahmedabad- (STR No.
AAJF V6497P SD 001) (hereinafter referred to as ‘appellants’) have filed the
present appeals against the Order-in-Original number 1927/AC/17-
18/Refund dated 28.02.2018 (hereinafter referred to as ‘impugned orders’)
passed by the Asst. Commissioner, CGST & Central Tax, Div-I (Naroda),
Ahmedabad North, Jivabhai Mention, Ashramroad (hereinafter referred to as

‘adjudicating authority’).

2: The facts of the case, in brief, are that, appellant, engaged in
providing construction service, had filed refund claim amounting to Rs.
1,43,044/- before Asst. Commissioner, Service Tax Div-VI , Ahmedabad on
06.09.2016 as prospective buyers have cancelled booking amount on which
Service tax was paid. Now appellant was not required to pay the service tax
as B.U. Permission was received on 19.05.2016, therefore refund was filed.
Some details were called from appellant vide department letter 27.10.2016
and same were not supplied by appellant. It is said that SCN dated
18.11.2016 was issued to appellant but said SCN was not received by
appellant. Refund was rejected by OIO- SD-06/Refund/19AC/Vitthal/16-17
dated 29.11.2016 on ground that information was not supplied :that refund
being time barred in terms of Section 11B of CEA and appellant had not
reversed cenvat credit u/r 6(3) of CER, 2004 on flats/shops becoming

exempted or non-taxable in wake of receipt of BU permission

3. Being aggrieved with the order SD-06/Refund/19AC/Vitthal/16-17
dated 29.11.2016 the appellants preferred an appeal on 21.02.2017 before
the Commissioner (Ahmédabad) wherein it is contended that refund has
been rejected without issuing SCN and without affording opportunity of
personal hearing. Commissioner Appeal Vide OIA No. AHM-EXCUS-002-APP-
143-17-18 dated 26.10.2017(issued on 28.11.2017) remanded back the
case to original adjudicating authority. Para 6 and 7 of OIA dated
26.10.2017 is reproduced as below.
" 6. From impugned OIO, I observe that information was called
from appellant after filing claims and same were not submitted.
Therefore for want of information refund was rejected. Appellant
had contended that refund has been rejected without issuing SCN

adjudicating authority and I do so.
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7 In view of facts and discussion herein above, the
Adjudicating Authority is directed to decide the case afresh , for
which case is remanded back to the Adjudicating Authority, after
due compliance of the principles of natural justice and after
proper appreciation of the evidences that may be put forth by the
appellant before him. The appellant is also directed to put all the
evidences before the Adjudicating Authority in support of their
contention as well as any other details/documents etc. that may
pe asked for by the Adjudicating Authority when the matter is
heard in remand proceedings before the Adjudicating Authority.”

4. In remand proceedings new SCN dated 09.01.2018 was issued to
appellant. Adjudicating authority vide impugned OIO 1927/AC/17-18/Refund
dated 28.02.2018 rejected entire claim of Rs. 1,43,044/- on grounds that
appellant had not furnished any particulars showing that they have paid the
service tax on “out standing” amount, which was to be received from
prospective buyers (either old prospective buyer or new buyers) and that

claim being time barred in terms of Section 11B of CEA, 1944.

5 Being aggrieved with the order 1927/AC/17-18/Refund dated 28.02.2018 .
the appellants preferred an appeal on 27.04.2018 before the Commissioner
Appelas, Central Tax, Ambawadi, GST Bhavan, Ahmedabad, wherein it is
contended that-

I. The adjudicating authority while issuing SCN on 09.01.2018 has taken
grounds other than those SCN issued previously in OIO dated
29.11.2016 viz. claim is time barred, non submission of GAR challan,
non reversal of cenvat credit and unjust enrichment. New SCN dated
09.01.2018 is baseless and has travelled beyond original ground of
SCN issued in OIO dated 30.11.2016. Impugned OIO 1927/AC/17-
18/Refund dated 28.02.2018 is ultra virus therefore required to be
quashed.

II. Adjudicating authority considered time limit of one year from date of
payment of service tax by prospective buyers and considered claim as
time barred under 11B.

III. BU permission was received on 19.05.2015. The Appellant paid
service tax on entire out standing amount of said prospective buyers

from their own pocket. Prospective buyers cancelled booking during

October 2015 to March 2016. Amount received from prospective
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Ve =In this case since there is no service receiver as amount is refunded
back to prospective customers, the service rendered is in nature of self
service. Appellant relied upon the decision in the case of UOI Vs Chit
Fund Association [ (2014) 42 taxman.com 52(SC)].

6.  Personal hearing in the case was granted on 13.06.2018. Shree
Priyanka Amin, CA, appeared before me and reiterated the grounds of
appeal. She further stated that Hon'ble CESTAT had decided the issue in
party's favour in case of M/s JBR Nirman Pvt., Ahmedabad vide order No.
A/13477-13478/2017 dated 16.11.2017. She submitted the copy of said
CESTAT order dated 16.11.2017.

DISUSSION AND FINDINGS

7. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made
by the all five appellants at the time of personal hearing. I find that
adjudicating authority has not rejected the claim on merit. Three grounds

taken to reject the claim are that-

a. the claim is time barred and

b. appellant had not furnished any particulars showing that they have
paid the service tax on “out standing” amount, which was to be
received from prospective buyers (either old prospective buyer or new
buyers)

c. appellant had not reversed CENVAT credit u/r 6(3) on flats/shop

becoming exempted or non-taxable.

8. Adjudicating authority has observed that service tax was paid during the
period October-13 to September-14 for which refund is filed on 06.09.2016,
i.e. after one year of payment of tax, therefore rejected the claim under
11B. Appellant contention is that Relevant date under 11B is date from
which refund is due i.e. it should be from date of cancellation and that the
claim is filed within one year of date of cancellation therefore it is not time
barred. I find that Appellant had refunded Rs. 40,00,750/- (including service
tax of Rs. 1,43,044/-) during October-2015 to March-2016 to their

customers and claim was filed on 06.09.2016.

dated 29.11.2016, time bar matter is not discussed therefor

considered view that time bar matter was not the issue earlier. I fin PR
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new SCN time barred issue was raised, therefore impugned OIO is travelling
beyond SCN dated 18.11.2016.

10. I find that in case of construction of commercial complex service,
service tax is required to be paid on amount received from prospective
buyers towards the booking of complex before issue of completion certificate
by the competent authority and this process goes on years, as has
happened in the instance case, and booking/dealings can be cancelled at
any point of time before taking possession of complex by him and therefore,
I find that no service at all has been provided the relevant date of one year
and date of payment as per Section 11B of Central Excise Act 1944 can not
be made applicable in the instance case. I further find that since there is no
contingency prescribed in this type of cases, the applicant can not be put to

loss for want of such contingency.

11 I find that the service tax payable on the services provided or to be
provided and in this cases, once the booking is cancelled and the entire .
amount is returned to the proposed byurers, thus no service has been .
provided and received, therefore , the amount of service tax paid by the

appellant is in nature of merely deposit and not service tax.

12. 1 further find that Hon' ble Delhi High Court in the case of Suresh Kumar
Bansal versus UOI [2016 (43) STR. 3 (Del)] has set aside the levy of

service tax on construction of Complex Service.

13. I further find that Hon'ble Tribunal, Ahmedabad, in case oG CE. &
S.T., Bhavnagar Versu Madhvi Procorn Pvt. Ltd., as reported in 2015 (38)
S.T.R. 74 (Tri. Ahmd.) has rejected the appeal of Department and held .
that:-

Taxability - Service Tax not payable when no service provided - Advance
amount received under the contract for providing service - Service Tax paid
on such advance contract - Contract terminated and no service provided -
Customer recovered back the amount from service provided by encashing

bank guarantee - Assessee entitled to refund of advance Service Tax paid as

no services provided and payment is to be treated as a deposit and not

payment of tax - Provisions of Section 11B of Central Excise Act, 1944 as

extended to Service Tax inapplicable. [para 4]

Refund - Limitation - Service Tax paid in advance as per terms of contract,

but subsequently contract terminated and no service provided - Advance__
SN

amount recovered by customer by encashment of bank guarantee - Amiount: 15

paid by assessee (service provider) to be considered as ‘deposit’ anc/::ri"'" B8

T 4 1.
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payment of duty, hence refundable as no Service Tax payable when no
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service provided - Provisions of Section 11B of Central Excise Act, 1944 as

applicable to Service Tax vide Section 83 of Finance Act, 1994 not
applicable. [para 4]

14. I further find that Hon' ble High Court of Madras, in case of Natraj and
Venkat Associates Versus Asst. Commissioner, CF, S. T. , Chennai-II in Writ
Petition No. 15357 of 2009, decided on 20.10.2009 as reported in 2010 [d7)
S.T.R. 3 (Mad.)/2010- TIOL-67-HC-MAD-ST held that-

Refund - Limitation - Service tax paid on construction activity undertaken in
Sri Lanka and refund thereof claimed as erroneously paid - Service tax paid
on 4-7-2005 - Refund claim filed on 20-9-2006 and claim beyond period of
limitation - Rejection of refund claim on time-bar appears to be as per
provisions - Supreme Court in 1993 (67) E.L.T. 3 (S.C.) upheld Delhi High

Court ruling that money realized in excess of what is permissible in law is

outside the provisions and such money not covered under “duty of excise” -
Limitation under Section 11B of Central Excise Act, 1944 not applicable to
amount paid which cannot be taken as duty of excise - High Court
empowered to entertain refund claim as what was paid was not Service tax -
Refund directed - Section 11B ibid as applicable to Service tax vide Section
83 of Finance Act, 1994. [paras 3, 6, 7, 13, 14, 15, 16]

Refund - Unjust enrichment - Proof on non-collection of Service tax from
customers produced - Affidavit filed stating that amount received less than
invoice value and Service tax not collected - E-mail correspondences and
foreign inward remittance produced to show actual payment received -
Documents showing unjust enrichment not attracted - Refund admissible -
Sections 11B and 12B of Central Excise Act, 1944 as applicable to Service
tax vide Section 83 of Finance Act, 1994. [para 15]

15. I further find that the above said has been relied upon in various
éubsequent case laws viz. 2012 (26) STR 195 (Karnataka High Court), 2012
(27) STR 281 (Tribunal Banglore), 2012 (28) STR 562 (Bombay High Court),
2015 (39) STR 706 (Kerala High Court), 2017(48)STR 286 (Tribunal Delhi)

etc.

16. 1 further find that Hon' ble High Court of Karnataka has, in the case of
Commissioner of C. Ex. (Appeals), Banglore Versus KVR,,Con\jructmn in
Writ Appeal Nos. 2992-2993 of 2009 (T- -TAR), decid d on —18@1}%010 as

reported in 2012 (260 STR 195 (Karnataka High Cour )s f{emthat‘ \
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Refund - Limitation - Service tax paid mistakenly on Construction services -
Department not disputing that it was not payable due to exemption X
notification, and that it was not passed on - Refund filed under Form ‘R’
prescribed for refund claims - HELD : Department did not have legal
authority to collect Service tax, and if they did, it could be challenged as
unconstitutional - Mere payment of amount could not authorize Department
to regularize/validate and retain it - Department’s plea that filing of claim
under Form-R indicated that assessee intended to claim refund of duty and
they could not later claim that it was not duty, rejected - In that view,
refund could not be rejected on ground of limitation under Section 11B of
Central Excise Act, 1944. [paras 18, 19, 23]

Writ jurisdiction - Alternative remedy - Refund of Service tax paid mistakenly
- First Appellate Authority rejecting refund as time-barred - High Court
finding that Section 11B of Central Excise Act, 1944 was not applicable - In
that view, even Section 35B(1)(b) ibid was inapplicable - Writ petition
against order of First Appellate Authority could not be rejected on ground of
alternative remedy - Article 226 of Constitution of India. [para 25]

17. 1 further find that Hon'ble High Court of Gujarat has, in the case of
Addition Advertisement Versus UOI, as reported in 1998 (98) ELT. 14 (Guj.)

has held that if there is no service, there is no tax.

18. Therefore, I find that once the booking is cancelled and the entire
amount is returned, the appellant has not provided any service and
whatever the amount paid by them is in the nature of deposits only and they

are eligible for refund, following the various laws cited above.

19. Proportional Reversal of cenvat credit U/R 6(3) of CER, 2004, on
flats/shops becoming exempted or non-taxable in wake of receipt of BU
permission was not the issue in first SCN as contended by appellant.
Adjudicating authority was required to issue fresh order on the basis of
original SCN only. Therefore non reversal of cenvat credit U/R 6(3) can not

be taken as guard for rejecting the claim.

20. Having allowed refund on time limitation issue and cenvat credit
reversal U/R 6(3) issue , now I shall dwell on remaining issue of non
submission of duty payment documents of said “out standing” amount. I am
of considered view that parson claiming refund needs to substantiate by -

documentary evidence in terms of section 11B (1), that the duty claim as
O%?; Han
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“(1) Any person claiming refund of any duty of excise and
interest, if any, paid on such duty may make an
application for refund of such duty and interest, if any,
paid on such duty to the Assistant Commissioner of Central
Excise or Deputy Commissioner of Central Excise before
the expiry of one year from the relevant date in such form
and manner as may be prescribed and the application shall
be accompanied by such documentary or other evidence
(including the documents referred to in section 12A) as
the applicant may furnish to establish that the
amount of duty of excise and interest, if any, paid on
such duty in relation to which such refund is claimed
was collected from, or paid by, him and the incidence of
such duty and interest, if any, paid on such duty had not
been passed on by him to any other person :”

21. In view of above discussion and findings, I remand the case back to -
original adjudicating authority for limited purpose of verifying of duty paying
document. Needless to say appellant may be afforded personal hearing to

produce the duty paying document and to contest their stand.

22, dieEdl EaRT o & I e F AUCRT IRFT i @ fawar Siar &l

22. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX, AHMEDABAD
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M/s. Vitthal Enterprise,

Vitthal Plaza, Survey No. 539,
Near Vraj Bhumi, Opp. GEB,
Naroda- Dahegam Road,

New Naroda, Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner Central Tax, GST North,,Ahmedabad-.

3) The Additional Commissioner, Central Tax , GST North, Ahmedabad

4) The Asst. Commissioner, CGST Div-I (Naroda),Jivabhai Mention. Ashram
Road, Ahmedabad-North

5) The Asst. Commissioner(System), GST North, Hg, Ahmedabad.

V@) Guard File.

7) P.A. File.




